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Do Well by Doing Good.


-A Mason and Attorney Looks at the Estate Tax Dilemma, 

By Michael E. Cohen

ADVANCE \d4            Due to inactivity on the part of Congress, if you die this year, there is no effective estate tax. The only way to really take advantage of the temporary repeal of the estate tax this year is to die, which is not that appealing to most people. 
After this year, things will change, but not really for the better. According to the Internal Revenue Code, after December 31, 2010, any estate over one million dollars will have to pay an estate tax at a top rate of 55 percent. For married people, the tax will be due at the death of the second spouse. But then there is the matter of capital gains.

ADVANCE \d4When the estate tax was in effect prior to this year, it included a provision called a step up in basis. That means that when stocks or other valuables are inherited, the heirs are considered to have acquired the shares or other valuables at the current price at the time of the inheritance. With the disappearance of the step up provision, your heirs might have to pay stiff capital gains tax on any gain since you first acquired the property.

Besides the tax obligation, your current will or trust may accidentally disinherit your spouse.  That is because many instruments have formula clauses which give the spouse the minimum to avoid estate taxation. In 2010, that minimum is $0.  Everything else could go to children, Children, especially from a prior marriage are not likely to disclaim the right to inherit to aid a stepmother or stepfather.  It is important to review your documents now.


How did we get in this predicament?

tc  \l 1 "How Did we get in this predicament"
An estate tax has been in effect continuously since 1916, although limits and rates have varied over the years.  A major tax reform law signed by President George W. Bush in 2001 reduced estate taxes over eight years, until by 2009 legacies worth more than $3.5 million ($7 million for married couples) were taxed at 45 percent. Then in 2010, the law waives the tax entirely. But the legislation expires on January 1, sending estate taxes back to their 2001 levels and a top rate of 55 percent on estates over $1 million. 


Is Congress Doing Anything?

tc  \l 1 "Is Congress Doing Anything?"
I regularly follow Congressional tax legislation, or the lack thereof.  This is an era when voters have concern over massive deficits and the national debt. Headlines are filled with the European debt crisis, including the election issues in the United Kingdom.  Politicians of both parties are saying the deficits must be reduced.
  
What about tax reform? The Senate was unsuccessful even at passing a  

temporary three-month extension of the estate tax. 2009's generous credit equivalent of $3.5 million might not be re-enacted.

The IRS is currently hiring more estate tax attorneys. This is to see that every estate tax return is personally reviewed.  It is not just the computerized matching that is common with income tax. The 1040 returns have a much lower likelihood of an audit than Form 706, the voluminous Federal estate tax return.

Is it in its political interest for Congress just to do nothing regarding the estate tax statutes? More revenue would be available.  Yet in the fall election, no challenger could charge that his opponent raised taxes.  That is because the current law was passed by President Bush’s party majority and signed by him years ago.

Regarding a rollback of the 2011 tax rates; Congress had eight years to do this, and were unable to pull 60 votes in the Senate last year, when it would have been easier, according to Dick Patten of the American Family Business Foundation (which believes that estates should not be taxed). “I’m scratching my head to see how they could do it this year.”  His group and others say that any future bill that would make some new estate tax retroactive likely would not pass.

ADVANCE \d4Other observers such as Bruno Graziano, a senior estate tax analyst with the tax research firm CCH in Riverwoods, IL, say it’s very likely that any estate tax legislation will be passed this year. “Don’t get into a mind set where you think the estate tax is going away, because I don’t think that it is”, says Graziano.

Recently, the senior technical tax manager at the American Institute of Certified Public Accountants stated “it is certainly possible that they [Congress] will let the whole year go by and do nothing” about the estate tax. Since the passage of the health care legislation, it’s not clear Congress will agree on anything.”  Since current law provides after December 31, for “the Internal Revenue Code of 1986 to be applied and administered to estates, gifts, and transfers as if the 2001 amendment had never been enacted,” a home in the metropolitan areas of California might invite the estate tax.   There is a need for estate tax planning for brothers with even modest assets and a home.
What else should you do?

tc  \l 1 "What else should you do?"
You should explore charitable gift planning for it enables you to solve financial problems for you and your heirs. For example, you can make a gift of appreciated assets and postpone or even avoid the capital gains tax.  They can be either real estate or stock. You get relief from income tax.  You can also get annual income for life if you set up a gift annuity or a charitable trust.  With a trust, you can also provide income for your heirs for a number of years so they, in effect, still inherit the value of the gift. You have the pleasure of making a substantial gift now, honoring your fraternal oath, instead of small gifts over the years.

The Office of Philanthropy at the Grand Lodge will be happy to provide detailed and personalized illustrations for you. Simply contact Dick Kellogg, dkellogg@freemason.org or 415-292-9172.
In summary, planned giving to Masonic charities can help you avoid financial catastrophes, give you current tax advantages, and also support our most deserving causes.
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